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OBITUARY. 


DAVID L. FOLLETT. 


\ AMES for a long time honored by the 
N legal profession and the community are 
last vanishing from the list of the higher 
judiciary of the States, and as each falls out 
The 
last, and one of the most enmunent, to dis- 
appear is that of Mr. Justice Follett, who 
died very suddenly on the 5th of July. For 
nearly twenty-five years he was prominent 
on the bench, and for the last ten he was one 
of our most conspicuous and distinguished 
judges. 


a distinct loss to the public is sustained. 


None of his colleagues was as gen- 
erally known as he, for none had as wide or 
varied a service. He not only discharged 
the duties of a circuit and equity judge in his 
own district (the Sixth), but he was in turn 
a member of the General Term of the Su- 
preme Court, Fourth Department, chief 
judge of the Second Division of the Court 
of Appeals, a member of the General Term 
of the Supreme Court in the First Depart- 
ment, and an associate justice of the Appel- 
late Division in the Fourth Department. In 
these broad fields of labor he became a 
familiar figure in the judicial system, and was 
equally esteemed and respected in the great 
metropolis and throughout the entire State. 

No dissenting voice will be heard to that 
verdict which accords to Judge Follett a very 
Vor. 60 — No. 2. 








high place among the greater judges of New 
York. His was a career upon which the 
judgment of posterity will not differ from 
that of his contemporaries. We can estimate 
the value of his completed work as well as 
those who follow us; for it was not that of 
one who molds a system, the value of which 
future generations must determine, as was 
Mansfield’s and Hardwicke’s and Marshall’s, 
but he dealt with one already developed and 
established, and he applied its rules and prin- 
ciples with a profound knowledge and under- 
standing of them, a rare sagacity and 
discrimination, and a clearness and distinct- 
ness that made him notable as one of the best 
legal thinkers and writers of his day. Above 
all things a scholar, yet his work is never- 
theless eminently practical and modern. It 
is marked by precision, conciseness, thor- 
oughness and great care, but occasionally 
are to be found exhibitions (made only when 
required) of that which to those who knew 
him well was the most striking of his quali- 
ties, namely, the vast extent, soundness and 
accuracy of his learning. 
had no superior. 


In that regard he 
He was as familiar with 
the history of the law and the growth and 
development of its principles as well in- 
formed men in private life are.of the current 
events of the times. The abstruse erudition 
of former days had a special fascination for 
him, and he reveled in black-letter lore. He 
had the tastes and habits of the antiquarian, 
but with that abundant good sense for which 
he was renowned he never made a parade of 
his accomplishments nor padded his opin- 
ions with ancient irrelevancies. Clear- 
visioned, he saw things exactly as they were, 
and he could make others see them as clearly 
as himself. 

But beyond all he had the moral equip- 
ment of the upright judge — an honest, open 
mind, a patient, untiring industry, a keen 
sense of justice and an instinctive love of 
right. To his fine attainments and great 
capacities and powers of mind were united 
impartiality, independence and fearlessness. 

The loss of such an efficient and able 
judge is greatly to be deplored. The whole 
profession will do fitting honor to his 
memory. 
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Current Vopics. 

Attorney-General Davies has designated 
Hon. J. Newton Fiero, of this city, as special 
attorney to represent his department in as- 
sisting the State board of tax commissioners 
to work out, under the Ford Franchise Tax 
Law, recently passed by the legislature of 
New York, in special session, a system of 
determining the value of public franchises 
held by private corporations. The task 
which the new law imposes upon the tax 
commissioners is a peculiarly difficult one. 
There is a practical certainty that it will have 
to stand or fall in the courts, and therefore 
the natural desire that every step shall be 
taken only after careful consideration. The 
attorney-general has chosen Judge Fiero to 
represent him because of his wide experience 
in dealing with tax questions. He has acted 
as special counsel to the State board of tax 
commissioners in various instances, princi- 
pally during tthe period succeeding 1895, 
when the board made an investigation of the 
methods pursued by local assessors in fix- 
ing valuations, which resulted in a notable 
increase in the amount of personal property 
assessed in this State. Judge Fiero also 
acted for the attorney-general in the litiga- 
tion against trusts in 1897, which resulted in 
the decision that the Anti-Trust Law passed 
by the legislature was unconstitutional. He 
was also a member of the statutory revision 
commission during the governorships of 
Hon. David B. Hill and the late Roswell P. 
Flower. The qualifications of the new ap- 
pointee are therefore of the highest order. 
Judge Fiero has already begun an exhaustive 
study of the new law and of the laws of other 
States in which franchises are in any way 
taxed, as well as of the methods employed 
to enforce such taxes. It is hoped to have 
an elaborate report ready for the governor’s 
consideration as soon as he is ready to take 
up the matter, which is likely to be some 
time in September. The law does not go 
into operation until the first of October. As 
it is practically certain that the constitution- 
ality of the Franchise Tax Law itself will be 


fought in the courts, and that every step’ 





taken by the State board of tax commission- 
ers will be stubbornly contested, the work 
upon which commissioners and counsel are 
now engaged is peculiarly difficult and im- 
portant, particularly as, if successful, it is 
likely to serve as a precedent to be followed 
in other States. 


The graphophone has got into court, as 
we suspected it would. It was in Police 
Judge Conlan’s court, in San Francisco, that 
the talking machine was first utilized, and 
the occasion was the examination into a mur- 
der charge against one George Frederick 
Trueworthy for the murder of one Lands- 
man. The statement is said to have been a 
lengthy one, but we are told that every word 
was understood by the listeners. If that be 
the fact the listeners in Judge Conlan’s court 
had much better luck than those who attempt 
to make out what the average talking ma- 
chine says when used for purely pleasure 
purposes. Our experience with grapho- 
phones has been that not 50 per cent. of what 
it turns out of the cylinder can be under- 
stood, and for this, if for no other reason, 
the machine does not seem at all likely to 
come into general use in court proceedings. 
The field of usefulness of the talking ma- 
chine seems to be very limited, although 
some time ago we were promised that it 
would certainly displace most of the stenog- 
raphers in the work of obtaining verbatim 
reports of evidence given in courts of justice. 
One of the insuperable objections is found in 
the fact that the machine, being unthinking 
and without the power of discrimination, will 
take down and record every sound occurring 
in the court-room, and where two or more 
persons are talking simultaneously there is 
always certain to be an unintelligible jargon. 
Good reporting, whether in court or else- 
where, requires judgment, discrimination and 
brains, none of which the graphophones 
possess. 


The School of Comparative Jurisprudence 
and Diplomacy connected with the Colum- 
bian University, Washington, D. C., has just 
completed the first vear of its existence, and 
the annual report, signed by Charles W. 
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Needham, dean, is before us. The results 
achieved during the first twelve months of 
the school’s career are in many respects 
highly gratifying, particularly so the general 
interest shown by the members and by dis- 
tinguished men in general in the establish- 
ment of this institution, the only one of its 
kind in the country. The necessity of having 
men especially trained for the public and 
diplomatic service of the United States, and 
a body of lawyers thoroughly conversant 
with the subject of comparative jurispru- 
dence and international law to conduct pro- 
ceedings before boards of international 
arbitration and commissions, fully justify the 
wisdom of the board of trustees in establish- 
ing this school. It opened November 15, 
1898, and ninety men enrolled as students in 
the first year’s course — sixty as candidates 
for the degree of master of laws and all with 
a view of taking the second year of the course 
and as candidates for the degree of doctor of 
civil law or master of diplomacy. The at- 
tendance upon the classes and the interest 
shown by the students have been very grati- 
fving. The work for the first-year class, 
beginning October, 1899, will be substan- 
tially the same as that pursued during the 
past year. For the second-year class the 
assignments include political science, history 
of diplomacy in the United States, organiza- 
tion of the state department, duties of 
ambassadors, ministers and consuls, interna- 
tional arbitration, constitutional law and 
jurisprudence of the United States, history of 
European diplomacy and treaties and Euro- 
pean diplomatists, Roman law, comparative 
jurisprudence, international law, _ inter- 
national trade and commercial geography, 
There have been several 
notable additions to the already strong 
faculty, including the Hon. David J. Hill, 
LLL. D., assistant secretary of state; Hon. 
J. L. M. Curry, LL. D., sometime minister 
to Spain; Hon. William P. Wilson, Sc. D., 
director of the Philadelphia Commercial 
Museum; Hon. Martin A. Knapp, LL. D., 
chairman Interstate Commerce Commission, 
and Prof. Joseph French Johnson, A. B., of 
the University of Pennsylvania. The recent 
donation of the sum of $2,500 to be used for 


and public finance. 








the current expenses of the school for the 
coming year, by Mr. John D. Rockefeller, is 
noted. The one great need of the institution 
at present 1s a permanent endowment and 
the establishment of the school in a building 
of its own. For the sum of $250,000 or 
$300,000 ground could be purchased and a 
suitable building erected near the state de- 
partment. Such a building could be erected 
and accommodate not only the school, but 
also with consultation and meeting rooms for 
international boards of arbitration and com- 
missions that meet in Washington. These 
conunissions are now obliged to meet in 
hotels, and the government would undoubt- 
edly favor the plan of having their meetings 
held in a building belonging to the school. 
It is urged that this would furnish some in- 
come and would bring the school into con- 
nection with these boards and their work, 
which would be of inestimable value. It is 
sincerely to be hoped that liberal donations 
of money by friends of the institution will 
make possible the materialization of this plan 
before long. 


Although the celebrated case of Mrs. May- 
brick is not being exploited to any great 
extent at present, it would be a mistake to 
conclude that the efforts of the unfortunate 
woman’s countrymen and countrywomen to 
secure her release from prison in England 


have entirely ceased. At the June meeting 
of the Medico-Legal Society of New York, 
Mr. Clark Bell, chairman of the Maybrick 
memorial committee, made a preliminary re- 
port of progress as to the work of the com- 
mittee. The committee, which recently has 
been slightly changed, now consists of the 
following gentlemen: Clark Bell, LL. D., 
president International Congress and ex- 
president of the Medico-Legal Society, chair- 
man; James L. Bennett, ex-United States 
district attorney for the eastern district of 
New York; Abram H. Dailey, ex-surrogate 
Kings county and ex-president Medico- 
Legal Society; A. J. Dittenhoefer, ex-judge 
New York Common Pleas; W. H. Francis, 
ex-judge United States Supreme Court, ter- 
ritory of Dakota; Michael J. Hirschberg, 
justice Supreme Court, State of New York; 
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Conway W. Noble, ex-judge Court of Com- 
mon Pleas of Ohio; Pardon C. Tillinghast, 
justice Supreme Court of Rhode Island. 
This committee has completed the memorial 
to be presented to Sir Matthew White Rid- 
ley, home secretary for England, and _ is 
collecting the opinions of chemists, toxicolo- 
gists and medico-legal jurists, who examined 
all the evidence in the case before the magis- 
the trial, the 
charge of the trial judge, Sir James Flitz 
James Stephen, and such of the subsequent 
evidence: laid before the home secretary as 


trate, at the inquest, upon 


has been made public, on which they base 
their opinion on the case, for the use of the 
memorial committee, to be forwarded to the 
home secretary for England in support of 
the memorial. 
tee, on the completion of the memorial, 
asked permission of the president of the 
United States to forward it through govern- 
ment the Hon. Joseph H. 
Choate, American ambassador in London, 
for presentation. Col. John Hay, the Ameri- 
can secretary of state, informed the commit- 


channels to 


tee that this request had been granted and 
the memorial sent through the American 
secretary of state in May, to be followed by 
the later 
of which 
tee. As 
Americans have already been filed with the 
English home secretary, praying for the re- 
Mrs. Maybrick, the committee 
decided not to ask for or forward general 
petitions as a part of its labor, but to have 
organizations, members of the Medico-Legal 
Society who desired to do so, and a few 


documents and petitions, the form 
has been approved by the commit- 
many thousands of petitions from 


lease of 


names accompany the petition papers at- 
tached to the petition. Florence Elizabeth 
Maybrick, as is well known, is a native of the 
United States, and is now confined under the 
sentence of penal servitude for life (her sen- 
tence having been commated from that of 
hanging) in prison in England. The peti- 
tioners express grave doubts, which they 
believe are shared in by high authority and 
by many in England, as to the verdict o! 
guilty being warranted by the evidence, and 
they urge with all possible force the consid 
eration that “the unhappy woman has now 





The chairman of the commit- | 





suffered the rigor of imprisonment for nearly 


ten years. Without desiring to impute any- 
thing against British law, they ask with deep 
respect, and rely with confidence upon the 
mercy of the noble queen of Britain, to exer- 
cise the royal prerogative so grateful to hei 
own heart, and release the unhappy one to 
the arms of her sorrowing old mother, whos: 
The memorial 
the 
executive committee of the Medico-Legal 


only surviving child she is.” 
committee have been authorized by 
Society to take the views and opinions of 
prominent jurists, chemists and other mem- 
bers of the body in furtherance of the work 
and indorsement of the action, and if time 
permits the committee will avail itself of this 
action, which, however, involves a careful 
examination of the complete evidence and 
the judge’s charge, and necessitates delay. 
Belief that this movement for the release of 
Mrs. Maybrick will succeed is strengthened 
by the fact that the American ambassador 
Hon. Joseph H. Choate, is giving it his most 
powerful aid and support. That the release 
of Mrs. Mavbrick at this time would greatly 
tend to cement and establish a more perfect 
and sincere friendship between the two coun 
tries cannot for a moment be doubted. 

The Maritime Association of the United 
States has just been formed in New York, 
composed of leading admiralty lawyers and 
judges in this country, the intention being to 
co-operate with foreign associations of a like 
character in order to bring about greater 
harmony in the shipping laws of the differ 
ent nations. At a meeting held in the me- 
tropolis on the 21st of June last organization 
was perfected and arrangemciats completed 
for the sending of representatives to partici- 
pate in a conference which is to be held in 
London on the 13th, 14th and 15th of the 
present month, under the auspices of the 
Bel 
gium, which has allied branches in England 
the States of 
The subjects for discussion are to 


International Maritime Committee of 


and several of continental 
Europe. 
be (1) collisions in which both vessels are to 
(2) 


The conference will probably also 


blame, and the responsibility of ship- 
owners. 


consider the feasibility of establishing inter- 
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national rules to regulate jurisdiction in col- 
lision cases, and also the question whether 
such rules can be applied to cases arising out 
of the rendition of salvage services. 


Mr. Mirabeau L. Towns, the Brooklyn 


without hesitation we have spoken in previ- 


ous issues, is to be properly designated here- | 


the 
will be remembered that in 4 
New York 


criticised more or less severely because he 


after as the poet-laureate of legal 
profession. It 
recent case on trial in he was 


saw fit to summon the aid of the muses; but 


when he threw tradition to the winds and 
broke all records, and, as his critics declared, 
capped the climax of unparalleled audacity 
by actually summing up before the jury in 
poetry, some of his opponents became ex- 
ceedingly bitter in their denunciation of his 
action. “‘ Poetry,” they said, “has no place 
in a court-room. Facts, sir; facts are what 
we want, and we are going to have them. 
Poetry may do well enough for the idler, the 
dreamer and the dilettante, but in our mat- 
ter-of-fact-profession it has no place.” In op 
position to this narrow view, the fact might 
be pointed out that some of our ablest judges 
not infrequently drop into poetry, and the 
dry volumes of reports are by no means bare 
of those brilliant gems of thought whose aid 
has been invoked “ to point a moral or adorn 


No un- 


prejudiced person will deny that the proper 


a tale,” or to emphasize a point. 


use of poetry, even in the law, is often highly 
effective. Mr. Towns is one of those who 
believe this, and who has constantly pursued 
the even tenor of his way in spite of all the 
And 


vindication. 


senseless criticisms referred to. now 
triumphant Mr. 
Towns was counsel for the defendant in the 


comes his 
case of the Eagle Savings & Loan Company 
versus Jennie Samuels, which was a suit be- 
gun to foreclose an alleged mortgage made 
The peculiar features of this 
transaction gave the ingenious Mr. Towns 


by his client. 


an excellent opportunity to use his poetical 
gifts, which he was not slow to take advan- 
tage of. In his printed brief, which is now 
before us, Mr. Towns alleged several forms 
of usury in the bond and mortgage sued on, 


usurious and criminal, as 
i 








that if it was 
he alleged, no 


and put forward the claim 


| principle of estoppel applied because of the 


defendant having received a loan of the plain- 


tiffs money or subscribed to membership in 
| plaintiff's violation of law. 
ittorney of whose penchant for versification | 


Therefore the 
To show the absurdity of 
the plaintiff's claim, made in the company’s 


bond was void. 


first report after its reorganization in Brook- 
lyn, that the members had paid what would 
| amount to more than 2,000 times what they 
| had agreed to pay, Mr. Towns dropped into 


poetry in this wise: 

Into the cashier’s den 
Rode the six hundred, 

To pay what they owed not, then 
Swift to be plundered. 

Earth had not known such men, 
Free, open-handed, 

Paying two thousand times what, 
What was demanded. 


As our poet-laureate well says, the feeding 
of twelve thousand persons on five loaves of 
bread and two fishes becomes common his- 
tory in the Eagle Savings and Loan Com- 
pany’s report of its first month’s business. 
\gain, Mr. Towns asks what was the busi- 
ness inducement which, according to the 
548 non- 
borrowing members to subscribe in 26 work- 
12,077 shares, being 21 new 
members in every eight hours tn which the 


company’s report for 1897, induced 
ing days to 


company had done business? He concludes 
it was the inestimable favor of getting back 
what they had paid in without increase or 
diminution at the end of 166% years. Thus: 

Humbug to the right of them, 

Falsehood to leit of them, 

Figures in front of them, 
Juggled and blundered. 

Stormed at with fraud and lies, 

Told it was paradise, 

Tightly they shut their eyes, 
Could it be wondered? 

Boldly they rode, and well, 

Into the jaws of Death, 

Into the mouth of Hell, 
Rode the six hundred. 


Theirs not to ask a date, 
Theirs not to calculate 
When their oppressed estate 
Would return unencumbered. 
Theirs but to pay the cash, 
Theirs but to go to smash, 
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Theirs but to find it rash, 
As the years numbered, 
Their year of jubilee, 
Two thousand sixty-three, 
Then would their homes be free 
And unencumbered. 


Meanwhile the company, 
Eagle Loan Savings, see, 
Would for a century 

Tell who had blundered. 
None then to make reply, 
None then to reason why, 
In their last silence lie 

All the six hundred! 


The concluding portion of this unique 
brief is so interesting that we quote it for the 
benefit of our readers: 


In conclusion involuntarily arises the scene de- 
picted at Venice where Shylock got judgment 
upon his bond from the Duke decided upon the 
letter of the law, but was arrested in his career oi 
collection by Portia’s appellate division, 
“plucked the flower saiety from the 
danger.” 


who 
nettle 


* Take, then,” the learned Portia said, 
“ Take, then, your gleaming blade, 
Cut quickly out a pound of flesh, 
Since thus you will be paid. 
But if you shed one drop of blood, 
Of Christian blood, old Jew, 
By all the bands of Israel, 
We swear to put you through.” 


With one sentence the letter of the law justify- 
ing usury even unto death was nullified, and 
Shylock’s victim was delivered from the peril of 
his unreasonable obligation. 

As Antonio stood in Venice before the court in 
the suit of the usurer who besought his life, so we 
stand here before this wise tribunal appealing 
from a judgment of the trial judge following a 
decision made in 1883, seemingly rendered upon 
the act of 1851, whereby we are consigned to 
bondage, while the later statutes of 1887, 1892 and 
1894, which, if allowed simply to have the applica- 
tion intended and literally expressed by the legis- 
lature, deliver us from slavery and bondage for 
166% years. They release us from the tribute of 
blood. We pray, therefore, for justice and for life, 
“for you do take my life when you do take the 
nears whereby I live.” 

We pray for ourselves and all those who are 
bound in like thongs to the task plows of this 
usurious corporation. Shall we pray in vain? 
Must we not hope that a Portia will emerge trom 
this august bench, learned in all.the law and in 
hermeneutics, unfettered by the stark decision of 
some mere case-bound judge, and with clear mind 
and humane heart accord to us the deliverance she 
brought to Antonio. 





_ 


It is with pleasure that we are able to an- 
nounce that the earnest appeal of counsel, as 
well as his well-fortified arguments, brought 
about the desired result, and after years of 
litigation the Portia finally appeared and 
gave judgment for the defendant. Well 
might this be called poetic justice. Hats off 


to Mr. Mirabeau L. Towns, the poet-laureate 
of the legal profession. 
his fees never grow less. 


May his shadow or 


_—\>——_ 


jHotes of Cases. 


Seamen — Personal Injuries — Liability of Mas- 
ter.— In Johnson vy. Holmes, decided in the Su- 
preme Judicial Court of Massachusetts, in June, 
1899, it appeared that plaintiff, a seaman, froze his 
hand while obeying the orders of the master of 
the ship. The steward put plaintiff's hand in cold 
water, and scraped a potato, which was put on his 
hand; but there was nothing to show whether the 
latter act was beneficial. Plaintiff was warned not 
to go near the fire. Nothing more was done until 
the end of the voyage, five days later, when two 
of plaintiff's fingers had to be amputated. The 
usual plan of treatment for a frozen hand is to 
bathe it in ice-cold water, give an internal stimu- 
lant, and in a few hours increase the temperature, 
gradually bringing the frozen part into contact 
with ordinary temperature. The physician who 
afterwards treated the hand testified that he used 
oil on it to sooth the pain, and that it was proper 
treatment in case of frostbites; but it was not 
shown that the application of oil would have had 
any effect in curing the frostbites, or in preventing 
the injury which resulted; nor was it shown that 
the application of oil was known to the master, or 
was so commonly used for such purpose that he 
should have known of it. It was held that the 
master did not fail to provide proper treatment, 
so as to be liable in damages. 

The court said: 

The plaintiff was a seaman on board a vessel of 
which the defendant was master, 
from Baltimore to New Bedford. On Sunday 
night, February 19, 1893, the vessel came to 
anchor, in a heavy gale of wind, off Barnegat, 
N. J. Before coming to anchor she had lost and 
split more or less of her sails, and, by reason of 
the weather being intensely cold, the vessel be- 
came badly iced up. On the morning of the 20th 
it became necessary to clear the ice off, and the 
master ordered the crew to pound the ice from the 
vessel and the rigging. While in the rigging 
the plaintiff froze his hand, as he alleged, because 
the captain refused to let him come down and 
warm himself. This is the subject-matter of the 
first count; and as the jury found for the defendant 


on a voyage 
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on this count, it is stated only as showing the | 


foundation of the second count, which is for the 


aggravation of the injury. This count proceeds 


upon the theory that it was the duty of the defend- | 
ant to furnish the plaintiff with medical and surgi- | 
cal treatment at once, while it was not furnished | 


ior a long time, namely, for five days, and that the 
plaintiff was wrongtully compelled to 
aboard the vessel, and to perform duty while in a 
disabled condition. 


called on at times for duty. On his arrival at 
New Bedford he was sent to Boston to the hos- 
pital, where two of his fingers were amputated. 

It is not contended by the plaintiff's counsel in 
argument that it was the duty of the defendant to 
have put into some intermediate port, and there is 
no evidence in the case that anything would have 
been gained by so doing. Indeed, we should be 
slow to hold that it was the duty of a master of 
a vessel engaged in the coasting trade to put into 
an intermediate port whenever a seaman should 
be frost-bitten. The argument of the plaintiff's 
counsel upon the theory that no proper 
treatment was afforded the plaintiff after the hand 
was frozen. On this point the plaintiff testified 
that, when he came down from the rigging, the 
steward got a pail, filled it with cold water, and 
put his hand in it, and that that night he scraped 
or grated a potato, and put it on his hand. There 
is no evidence that the application of the potato 
dressing was beneficial or otherwise. 


rests 


There was evidence from a physician who saw 
the plaintiff on the train going to Boston that the 
usual plan of treatment for a frozen hand is to 
bathe it very gently in ice-cold water in a cold 
that snow is sometimes used with very 
gentle friction; then a stimulant is given inter- 
nally, something to increase the action of the 
heart, and secure a stronger circulation of the 
blood to the affected part; then, after the space of 
a few hours, a little higher temperature, and grad- 
ually bringing the part into contact with ordinary 
temperature. It is evident, however, that, while a 
master is bound to use reasonable care in treating 
a seaman who is injured while in the discharge of 
his duty, he is not bound to have all the education 
of a physician, or to have the ship so fitted up 
that an injury can be treated with all the care and 
attention that it would receive on land. The prin- 
cipal thing that is required where an injury is 
occasioned by frost is to draw out the frost by 
placing the part injured in cold water. This was 
done in this case; and we do not think that the 
master, in a gale of wind, with all of his crew 
more or less injured by frostbites, as in this case, 
was bound to know that a stimulant was necessary, 
or to see that, after cold water was applied, the 
plaintiff went into a little higher temperature after 
a few hours, and that his hand was gradually 


room; 


remain 





brought into ordinary temperature. It does ap- 


| pear from the evidence of the master that the men 


were warned not to go near the fire, if at all frost- 
bitten; and this evidence was not contradicted. 
Some stress is laid by the counsel for the plain 
tiff on the fact that no oil was put on the hand, 
and that there was castor oil on board the vessel. 
The only foundation for this argument is the testi 


| mony of the physician who treated the hand on 
During the rest of the voy- | 
age, which lasted until Thursday morning, when | 
the vessel reached New Bedford, the plaintiff was | 


the train. He testified that he then used an oil 
upon the hand to soothe the pain. In answer to 
the question, “Is that proper treatment in the 
case of frostbites?”’ the witness answered: “ Yes, 
The injury had been done, it 
was evident, some little time before. Of course, 
the frost was then out of the hand, and tlie injury 
had been done. It was impossible to restore the 
parts. It was simply a matter of relieving his 
suffering, and having an amputation to avoid fur- 
ther sloughing of the parts.” 

We are of opinion that this evidence does not 
show negligence on the part of the master. In 
the first place, it does not appear that the applica- 
tion would have had any effect in curing the frost- 
bite or in preventing the injury which resulted. 
In the next place, there is no evidence that the 
application of oil to a frostbite was known to the 


sir; at that time. 


aster, Or was sO commonly in use for such a 
purpose that the master should have known of it. 
yn all the evidence in the case, we are of opinion 
that the plaintiff has not sustained the burden of 
proof that the master was guilty of negligence 
which aggravated the injury for which the jury 
have found that the master was not to blame. 


. 


THE AMERICAN BAR ASSOCIATION. 


HE twenty-second annual meeting of the Asso- 
will be held at Buffalo, N. Y., on 
Monday, Tuesday and Wednesday, August 28th, 
29th and 30th, 1899. 

Members will please notice that the opening ses 
sion will be on Monday and not on Wednesday, 
as heretofore. 


ciation 


and 
8 o'clock p. M. on Monday, at 10 o'clock a. M. and 
2:30 o'clock p. M. on Tuesday, and at 10 o’clock 
4. M. on Wednesday, at the council chamber, City 
Hall. 

In the the president, Joseph H. 
Choate, Charles F. Manderson, vice-president for 
Nebraska, will preside. 


The sessions will be at 10:30 o’clock A. M. 


absence of 


The sessions of the section of legal education 
will be held on Monday and Wednesday after- 
noons at 3:30 o’clock and on Tuesday ‘afternoon at 
4 o'clock, at the same place. The session of Tues- 
day afternoon will be devoted to a conference of 
State boards of law examiners. 

The sessions of the section of patent law will 
be held on Monday afternoon at 3 o’clock and 
Tuesday afternoon at 4 o’clock, at the same place. 
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On Thursday, Friday and Saturday, August 31st 
and September 1st and 2d, the International Law 
Association will hold its eighteenth conference at 
the same place. 

The programme of the meetings of the Ameri- 
can Bar Association is as follows: 

Monpay Mornine, 10:30 0’CLOcK. 

An address of welcome on behalf of the Buffalo 
bar. 

The president's address, communicating the 
most noteworthy changes in statute law on points 
of general interest, made in the several States and 
by congress during the preceding year, by Charles 
IF. Manderson, ot Nebraska. 

Nomination and election of members. 

Election of the general council. 

Reports of the secretary and treasurer. 

Report of the executive committee. 


Monpay Eventne, 8 o’CLock. 
A paper by Edward Q. Keasbey, of New Jersey 


TurspAyY MorninG, 10 O'CLOCK. 


of Kentucky, senator of the United States. 
Reports of standing committees. (See 1808 re- 
port, page 738, giving a memorandum of subjects 
referred). 
On jurisprudence and law reform. 
On judicial administration and remedial pro- 
cedure. 
On legal education and admission to the bar. 
On commercial law. 
On international law. 
On grievances. 
On obituaries. 
On law reporting. 
TUESDAY AFTERNOON, 2:30 0’CLOCK. 
A paper by Hon. Sir William R. Kennedy, a 
justice of the High Court of Justice of England. 
Reports of special committees: 
classification of the law. 
Indian legislation 
uniform State laws. 
Federal Code of Criminal 
patent law. 
uniformity of procedure 


Procedure. 
and comparative 
parole and indeterminate sentences of pris- 


oners. 
On Federal courts. 


On appeals from orders appointing receivers. 


On trade-marks. 

On industrial property and international nego- 
tiation. 

On title to real estate. 


WEDNESDAY MorRNING, 10 0’CLOCK. 


Nomination of officers. 
Unfinished business. 
Miscellaneous business. 








Election of officers. 

The Hotel Iroquois will be the general head- 
quarters of members during the meeting. 

The annual dinner will be given at 7 o'clock on 
Wednesday evening at the Ellicott Club. 

The Erie County (N. Y.) Bar Association will 
give a reception to the members of the association 
and of the International Law Association on Tues- 
day evening, and have arranged an excursion to 
Niagara Falls on Thursday afternoon. 

A parlor in the Hotel Iroquois will be open as 
a reception room for the use of members of both 
of the associations during the meeting. 

Members are particularly requested to register 
their names as soon as convenient after their ar- 
rival, in the register of the association, which will 
be kept in this room, in order that the list of 


| those present may be complete. 


The members of the general council will meet 


| at the reception room at the Hotel Iroquois, on 


Monday morning, August 28th, at 9:30 o’clock. 
The attention of the various standing commit 


| tees is called to the provision of the by-laws by 


The annual address, by Hon. William Lindsay, | which such committees are required to meet every 


year, at such hour as their respective chairman 


| may appoint, on the day preceding the annual 


meeting, at the place where the same is to be 
held. The first day of this meeting being Mon- 
day, such committees are requested to comply by 
meeting at the reception room at the Hotel Iro- 
quois on Monday evening, August 28th, after the 
Monday evening meeting. 

The attention of committees is called to the fol- 
lowing provision of the by-laws: 

“ All committees their reports 
printed by the secretary before the annual meeting, 
and any such report containing any recommenda- 
tion for action on the part of the association shall 
be printed, and shall be distributed by mail by the 
secretary to all the members of the association at 
least fifteen days before the annual meeting at 
which the report is proposed to be submitted.” 

It is desirable that all nominations of new mem- 
bers, as far as possible, should be submitted to 
the general council at its first session on Monday 
morning. The mode of nomination will be found 
in article 4 of the constitution, and forms will be 
furnished by the secretary if desired. Any nomi- 
nation put in proper form and sent to the secretary 
before the meeting will be submitted to the gen- 
eral council at its first session. 

The by-laws provide that each State Bar Asso- 
ciation may annually appoint delegates, not ex 
ceeding three in number, to the next meeting of 
the association. In States where no State bar 


may have 


| association exists, any city or county bar associa- 
| tion may appoint such delegates, not exceeding 
| two in number. 


Such delegates are entitled to all 
the privileges of membership at the meeting. 

The dues are $5 a year for members. Delegates 
pay no dues. There is no initiation fee. There 
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ire no additional dues for membership of a sec- 
tion. The dinner is given by the association to 
iis members. 

In preparing for debate, members are requested 
to bear in mind the by-law which provides that no 
person shall speak more than ten minutes at a 
time nor more than twice on one subject. 

By order of the executive committee. 

Joun Hinktey, Secretary, 
215 North Charles street, Baltimore, Md. 

Members will please post the enclosed card as 
soon as possible; by so doing they will facilitate 
greatly the arrangements for the meeting. 

The section of legal education, of which William 
Wirt Howe, of New Orleans, is chairman, will 
also hoid three sessions, at the same time, in the 
council chamber, City Hall. An interesting feature 
will be the conference of State boaraus of law ex 
aminers. The section of patent law will hold two 
sessions, Monday and Tuesday. 

The International Law Association will hold its 
eighteenth conference at Buffaic on the three days 
iellewing the meeting of the American Bar Asso- 
ciation. It is composed vf distinguished members 
of the bar, jurists and publicists oi all countries of 
the world. 


—— 


THOMAS MOORE AND THE LAW 
AST Sunday was the anniversary of the birth of 
Thomas Moore, the illustrious Irish poet, 
who was born in Dublin on the 28th of May, 1779. 

It is somewhat remarkable that Moore, like Sir 
Walter Scott, was closely associated with the pro- 
fession of the law, and held, indeed, at one time the 
legal appointment of admiralty registrar at Ber- 
muda. 

It is not perhaps generally known that Moore’s 
birth formed the subject of a brilliant mot of Jere- 
miah Keller, a famous king’s counsel and wit at 
the Irish bar in the closing decades of the last 
century, who happened to be in the house in which 
Moore was born at the time of his birth. 

A young barrister who lodged in the house of 
Moore’s father, who was a No. 12 
Aungier street, Dublin, invited a few choice com- 
panions, Jeremiah Keller being one, to dine with 
him on the 28th of May, 1779. When they had 
assembled and dined and were disposed to enjoy 


grocer, in 


a convivial evening, the servant announced “that 
Mrs. Moore was confined, and the baby was a 
son.” Thereupon the young host very consider- 
ately proposed an adjournment of the party to a 
neighboring tavern, where they could indulge their 
merriment without disturbing the lady of the 
This met with a ready approval. “‘ Quite 
right,” said Kellar, “that we should adjourn pro 
re nata.” 

Moore’s introduction to the world was, as we 
see, accompanied with a joke which is the very 


house. 





first of the recorded witticisms of a famous Irish 
barrister, and before Moore had attained his nine- 
teenth year he was destined to figure in a memor- 
able scene in which he and the Earl of Clare, the 
celebrated lord chancellor of Ireland at the time of 
the union, were leading actors — Moore as an in- 
criminated college student, and Lord Clare, who 
was then lord chancellor, in his capacity of visitor 
of the University of Dublin. 

Moore’s matriculation in Trinity College, Dub- 
lin, in 1794, in his sixteenth year, was due to his 
mother’s wish that he should be called to the bar— 
a desire which the partial removal of Roman 
Catholic disabilities in 1793, by which Catholics 
were rendered competent to be called, but not to 
hold any legal office. had rendered feasible. 

In 1798 Moore, who had formed an intimate 
friendship with Robert Emmet, narrowly escaped 
being drawn into the plots of the United Irishmen. 
In the month of April, 1798, the visitation of Lord 
Chancellor Clare in Trinity College, Dublin, and 
his examination upon oath of suspected persons, 
took place, which terminated in the expulsion 
from Dublin University of several students charged 
with treasonable practices. A description of the 
scene is given in “Ireland Sixty Years Ago,” by 
an eye-witness, who was the father of the writer of 
the book, the late Right Hon. John 
Walsh, master of the rolls in Ireland. 

“On the day of the visitation,’ writes the eye- 
witness, ‘we all assembled in the hall. Lord Clare 
sat as acting visitor on an elevated platform at the 
upper end of the dining hall. There followed in 
order the provost, senior and junior fellows and 
scholars as members of the corporation, then the 
graduate and undergraduate students, and, lastly, 
the inferior officers and porters of the college. 
The great door was with a portentous 
sound, and shut in many an anxious heart. * * * 
Those who have seen Lord Clare in his visitorial 
capacity will never forget ‘him — the hatchet sharp- 
ness of his countenance, the oblique glance of his 
eye, which seemed to read what was passing in the 
mind of him to whom it was directed. Silence was 
commanded and the multitude was still.” 

The writer then gives an account of some of the 


Edward 


closed 


incidents of the examination, and then describes 
the dramatic scene between Moore and the lord 
chancellor: “Among those who first refused to 
take the oath was Thomas Moore. He was then 
an undergraduate in college and distinguished by 
the early and juvenile indications of his poetic 
talents. The scene was amusing. The book was 
presented to him. He shook his head and de- 
clined to take it. It was thrust into his right hand. 
He hastily withdrew the hand, as if he was afraid 
of its being infected by the touch, and placed it 
out of the way and behind his back. It was then 
presented to his left hand, which he also withdrew 
and held behind his ‘back with his right. Still the 
persevering book was thrust upon him, and still he 
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refused, bowing and retreating with his hands 
behind him till he was stopped by the wall. He 
afterwards, however, took the oath, acquitted him- 
self of all knowledge of treasonable practices or 
societies in the college, and was dismissed without 
further question.” 

Moore became a student at the Middle Temple 
in 1799, but was never called to the bar, although, 
as we have seen, he held for some short time the 
post of admiralty registrar at Bermuda, to which 
he was appointed in 1803. Moore’s association 
with members of the bar has influenced his poetry. 
Thus, the heroine of the love story which Moore 
has immortalized in one of his most exquisite 
songs— ‘‘ She is far from the land where her 
young hero sleeps ” — is Sarah Curran, the daugh- 
ter of the Right Hon. John Philpot Curran, the 
celebrated forensic writer, who became in 1806 
master of the rolls in Ireland. 


Moore’s encounter with the Irish lord chancel- 
lor as a student was followed eight years after- 
wards by a hostile meeting with the celebrated 
Scottish lawyer and judge, Lord Jeffrey, who was 
then editor of the Edinburgh ‘Review. Moore had 
taken offense at an article upon his “ Epistles, 
Odes and Other Poems,” in the fifteenth number 
of the Edinburgh Review. Jeffrey met Moore at 
Chalk Farm on the with of August, 1806. Both 
combatants were even comically ignorant of the 
practices of duellists. A friend from whom Moore 
had borrowed pistols gave information to the 
police, and Jeffrey and Moore were taken in 
charge at the critical moment. It was discovered 
that there was no bullet in Jeffrey's pistol. They 
were bound over to keep the peace, and Jeffrey. 
who had taken a fancy to Moore on the field of 
action, made satisiactory explanations, which were 
followed by a complete reconciliation and cordial 
and lifelong friendship. 


Moore’s account of the duel, written years after- 
wards, describing the occasion on which “ for the 
first time my excellent friend Jeffrey and I met 
face to face,” is delightfully written and of interest 
to lawyers from a reminiscence told by Moore to 
Jeffrey of one of the duelling anecdotes of the 
Irish bar. 

“We, of course. had bowed to each other on 
meeting, but the first words I recollect to have 
passed between us was Jeffrey's saying, on our 
being left together, ‘What a beautiful morning it 
is.” ‘Yes,’ I answered with a slight smile. ‘a 
morning made for better purposes,’ to which his 
only response was a sort of assenting sigh. As 
our assistants were not any more than ourselves 
very expert at warlike matters, they were rather 
slow in their proceedings, and as Jeffrey and | 
walked up and down together we came at once in 
sight of their operations, upon which I related to 
him as rather apropos to the purpose what Billy 
Egan, the Irish barrister, once said when he was 





sauntering about in like manner. While the pistols 
were loading, his antagonist, a fiery little fellow, 
called out to him angrily to keep his ground. 
‘Don't make yourself unaisy, my dear fellow,’ said 
Egan. ‘ Sure, isn’t it bad enough to take the dose 
without being by at the mixing up?’ 

* Jeffreys had scarcely time to smile at this story 
when our two friends, issuing from behind the 
trees, placed us at our respective posts (the dis- 
tance, I suppose, having ‘been previously measured 
by them) and put the pistols into our hands. They 
then retired to a little distance, the pistols were on 
both sides raised, and we waited but the signal to 
fire, when some police officers, whose approach 
none of us had noticed, and who were within a 
second of being too late, rushed out from a hedge 
behind Jeffrey, and one of them striking at Jef- 
frey’s pistol with his staff knocked it to some dis- 
tance into the field, while another running over to 
me took possession also of mine. We were then 
replaced in our respective carriages and conveyed 
crestfallen to Bow street.” 
203-204.) 


(Moore’s Memoirs. pp 


ee 


EMPLOYERS’ LIABILITY ™'N FRANCE 


N° astonishment is expressed at the enormous 
snajority by which the senate has adopted a 
motion inviting the government to present a bill 
postponing the application of the law of 1898 con- 
cerning the responsibility of employers for acci- 
dents which may happen to their workmen. When 
the law was voted, in April last year, it was known 
to be in such an undigested form that it was sent 
to the Council of State to be rendered applicable. 
The work of putting it into shape took a long 
time, and even now the proper means of enabling 
employers to insure against the enormous liabil- 
ities the law entails on them has not been found, 
so that the government regarded it as indispens- 
able to present a bill to the chamber extending 
the operations of the national insurance fund to 
accidents coming under the application of the law 
of April, 1898. It is true that employers are at lib- 
erty to insure against the risks of accidents to 
their workmen in any private undertaking, but the 
premiums they would ‘hhave to pay would be enor- 
mous. This can be well understood when it is 
remembered that in the case of death from acci- 
dent, even if the employer who is in no way to 
blame for it, he will have to deposit a sufficient 
sum to produce an annual income equal to 20 per 
cent. of the victim’s salary for the widow, and 
additional sums of 10, 15, 25. 35 or 40 per cent... 
according to the number of children, the total pen- 
sion not, however, to exceed 60 per cent. of the 
salary the deceased workman was receiving on the 
day of his death. 

It is evident that the application of this law 
would entail the ruin of a large number of small 
employers of labor. For instance, in the case of a 
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bricklayer or blacksmith employing one or two 
workmen, if by chance one of his men should fall 
from a ladder, or be kicked by a horse, and killed, 
though the accident could not be imputed to any 
negligence on the part of the employer, the law 
would oblige him to deposit an amount which he 
would certainly not possess. The consequence 
would be that the bricklayer or blacksmith would 
be ruined, while the widow and children of the 
man with whom he worked and shared the dan- 
gers of the trade would be entitled to seize every- 
thing that he possessed. On the other hand, if by 
chance he himself were to ‘be the victim o: an acci- 
dent, he would be entitled to no reparation what- 
ever. In the meantime, as the law should come 
nto operation on the ist of June, the government 
presented its bill to facilitate insurance at a reason- 
able rate against such accidents. — Paris corre- 
spondence London Standard, May 23. 


——____@_____— 


THE CHOICE OF A PROFESSION 
THE LAW. 


By Gen. Stewart L. Wooprorp. 


- and experience owe certain and clear obli- 
yt gations to youth, and an old lawyer should 
be able to say something to those proposing to 
study law that may help them. 

First —I advise that no young man enter the 
profession who does not feel himself deliberately 
and persistently moved and constrained thereto 
The bar is crowded with men who have no special 
adaptation or calling to the profession. They are 
n each other’s way, and they are a hindrance, and, 
generally, a detriment to their clients. 

Second — If a young man thinks he is called to 
the bar, let him examine himself very carefully and 
be sure that this impression is based on real fitness 
and sound judgment, and not on fancy and whim. 

Third — When one has decided that he must be 
a lawyer in order to fulfil his own life and answer 
his own ambitions, then let him become a lawyer, 
even if he has to sweep an office and live on crusts 
in order to get into the profession. 

The man who has not the patience, the persist- 
ence, the self-denial and the pluck to suffer in 
order to win his desire and accomplish his purpose 
has not the metal or the quality to really be a 
lawyer and win its highest ‘honors and best awards. 

Fourth — If you feel that you must be a lawyer 
in order to be truly and in the best sense yourself, 
then get a collegiate education if you can, but do 
not abandon your purpose because you have not 
the means to go through college. Abraham Lin- 
coln did not go to college. He could not. 
Charles O’Conor, who led our New York bar for 
years, did not go to college. He graduated from 
the errand-boy’s plaice in a law office. 

I have in my thoughts, now, one who took very 
high rank in our profession, who was a merchant’s 








clerk by the command of his father until he was 
twenty-one, and then when he was free to follow 
his own will left the counter and compelled suc- 
cess at the bar. Collegiate education ts a most 
desirable preparation, and if one possibly can he 
should secure it. But it # not a necessity, and he 
who is really fit to be a lawyer will win his way 
to his profession and to his place in that profession 
despite all obstacles and against all difficulties. If 
you have not that resolute will, then leave the law 
alone. 

Fifth — Go to a law school if you can. This is 
far more important than the academic college. 
But if you really mean to be a lawyer, do not 
abandon your purpose because you cannot afford 
the law school. 

Sixth — Get into a well-ordered, hard-working 
law office, and, when there, make yourself useful. 
Do not be airaid of work. You will find dawdlers, 
idlers and incompetents everywhere. If, to use a 
current phrase oi the shop and the street, “ you 
mean business,” those with whom you are will 
very quickly know your disposition and appreciate 
your work. : 

Seventh — After you are admitted to the bar get 
your own office and put wp your own shingle as 
soon as you can. Independent practice cultivates 
self-reliance and makes your clients your own. Of 
course, this is to be determined by each man’s 
good sense as applied to his own special case. 

If you have a good place offered you in an estab- 
lished firm where you can have varied practice, it 
nvay be wise to accept it and use its opportunities. 
If you need money for your support you will, of 
course, do that which will assure your living. 
But, all other things being equal, I still think it 
best for a young lawyer to get the advantage of 
independent and self-rehant practice. 

Eighth — Having studied, keep steadily at work. 
You will never again have such good opportunity 
for reading and work. When you get a case, learn 
everything that is reasonably to be learned about 
that case, and study each case and try each case, 
not for the fee, but for the law that is in it. 

Ninth— Be honest with your clients, honest 
with opposing counsel, and honest with the court. 
A trick may seem to win for a day, but it is a bad 
investment for a lifetime. A man comes to be 
known by his associates at the bar and by the 
bench far sooner than he realizes. And that 
knowledge is generally unerring. 

The lawyer states a fact and his opponent and 
the court alike know that it is so simply because 
he says it. Another makes a statement and he is 
believed after his statement has been proved. No- 
where does character, simply as character, count 
for so much as in the practice of our profession. 

Tenth — Be businesslike, methodical and prompt 
in the transaction of business. If possible, bring 
the exactitude of the banking-room into the habits 
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of the law office. If you collect money, deduet 
your fee and pay over the balance promptly. Keep 
your appointments to the minute. Time is a busi- 
ness man’s money, and the better the business man 
the more he will appreciate your promptness. 
Lawyers are proverbially careless as to time ap- 
pointments. Help to cure that unfortunate ten- 
dency. 

Eleventh — When you have undertaken a case, 
whether it be large or small, whether the fee is 


large or small, do your very best. Never, under 


any circumstances, allow yourself to do careless | 


work. 

welfth — Above all, remember that ours is a 
profession and not a trade, and that while fees are 
good and necessary, the highest and best purpose 
of our calling is to secure justice, to right wrongs 
and to fulfill sacred trusts. Capital will come to 
you to know how its investments may be made 
legally and safely. Quarrels and differences will 
be brought to you for adjustment, if adjustment be 
possible, and for decision by the courts if adjust- 
ment be impracticable. Dying men will leave their 
interests and their loved ones to your advice and 
to your care. Character will place its security in 
your keeping. The highest, the deepest, the holi- 
est interests of the family and the State will be 
committed to you. 

Your profession is almost sacred. May you ac- 
quit yourselves like men.— The Saturday Even- 
ing Post. 

wiiaiiks-tiiilidcecgiinas 


JUDICIAL INITIATIVE. 


HE question how much initiative properly may 


be exercised by the judge in the conduct of | 
a jury trial is one which receives different answers | 


in different communities. 


cases, the judge is permitted to go very far toward 
telling the jury just what they are to do. In read- 
ing accounts of English judicial summings up we 
are sometimes reminded of the anecdote told of 
the late Judge Martin Grover. It is related that 
while he was a judge of the Supreme Court he 
one day happened into a friend’s office and said: 
“T have been down to county, holding 
circuit. I tried twenty-seven cases, and only got 
licked in two.” 

At the other extreme are some of the Western 
States of the Union, where the initiative of the 
judges is strictly circumscribed, they not being 
permitted to comment upon the evidence 
automata as possible. 


such extremes. 

This subject is of timely interest anent the recent 
decision of the Appellate Division of the Supreme 
Court, First Department, in Bolte v. Third Ave. 
R. R. (56 N. Y. Sup. 1038). The action was for 





At the one extreme is | 
the English practice, under which, even in criminal 





and | 
being required to administer the law as much like | 
The practice of New York | 
represents, as we think, a happy mean between | 


personal injuries, and a judgment for plaintiff is 
reversed because of the action of the trial judge 
It appeared that the judge largely took the exam- 
ination of the plaintiff and his witnesses into his 
own hands, proceeded to bring out points not as 
yet touched upon by plaintiff's counsel, and asked 
leading and incompetent questions. (We have not 
had access to the record, but give the facts as 
stated by the appellate court.) The court also say: 

“Tt is quite evident, from a careful examination 
of the evidence as it was brought out by the court, 
and of the different colloquies which took place 
the and the defendant’s counsel 
when he expostulated against the mode of conduct 
of the trial, that undue pressure was put upon the 


between court 


defendant’s counsel, and, in his effort to prevent 
the learned justice from taking the case out of the 
hands of the plaintiff's counsel and assuming the 
conduct of the trial in his behalf, and thus throw 
ing the great weight of his position upon the side 
of the plaintiff, he was put in a position of direct 
antagonism to the court. As we have said, many 
of the questions asked by the court were objec 
tionable in their form, and not a few of them, had 
they been asked by the plaintiff's counsel at the 
time when the court put them. would have been 
incompetent in their nature. It is quite clear that 
this evidence, thus brought out, worked a serious 
injury to the defendant, and for this reason we 
are of the opinion that the judgment and order 
should be reversed, and a new trial granted, be 
cause of the exceptions which were taken to the 
rulings of the court upon questions of that kind 
But if no exception had been taken to these rul- 
ings, and the case stood simply upon the fact that 
the learned justice, over the objection of the de 
fendant, had assumed the conduct of the trial, we 
hink that the course thus taken would have been 
sufficient of itself to require a reversal of this 
judgment.” 

Discussing the subject generally, the court say: 

“Tt is quite true that the judge is not called 
upon, during a jury trial, to sit quietly in his 
place, and content himself with the preservation 
of order, and ruling upon such questions of law 
as are submitted to him by counsel. His duty is 
something higher than that. He is there to see, 
so far as may be, not only that the trial is properly 
conducted in point of form, but he is at liberty, as 
to those facts which are brought out by the coun- 
sel, to see that they are properly presented t« 
jury. It may be that a question put by the court 
now and then, as to some fact which is indefinite. 
or indistinctly brought out, may serve to clear up 
a disputed point or to establish the fact in such a 
way that it will be of great service to the jury who 
are to pass upon the facts, or may enable the court 
more intelligently to rule upon a question of law 
presented to it. In such case, it is undoubtedly 
not only the privilege, but the duty, of the court 
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to see that such a fact is brought out. 
that the case is such that the administration of 
justice requires that the court should enable the 
jury to see what its opinion is as to some dis- 
puted question of fact. In that case it is not only 
his right, but his duty, to see to it that that opin- 
on is made to appear. But those cases are rare. 
Ordinarily, the interests of justice are best sub- 
served, and the rights of suitors best attained, if 
he judge leaves to counsel the duty of bringing 
the and of 
points by cross-examination, and rules upon ques- 


out evidence, clearing up disputed 
tions of law that are presented to him, and sub- 
mits to the jury, fairly and plainly and impartially, 
Many 


years ago it was said by a learned judge and a 


the case upon which they are to pass. 


great philosopher: 

“*Tt is no grace to a judge first to find that 
which he might have heard in due time from the 
bar, or to show quickness of conceit in cutting off 
evidence or counsel too short, or to prevent in 


The 


parts of a judge in hearing are four: To direct the 


formation by questions though pertinent 


evidence; to moderate length, repetition or imper 
tinency of speech; to recapitulate, select and col- 
late the material points of that which hath been 
said: and to give the or sentence.’ 

“This statement of the duty of a judg: 
only well put, but represents that duty now just as 


rule 


clearly as when it was written by Lord Bacon. 
300 
familiar with the conduct of jury trials knows that 


over years ago. Every one who is at all 
the jury are largely influenced in their conclusion 
upon the case by what they believe to be the im- 
pression or the opinion of the judge. They obtain 
this belief, not only from what the judge says in 
his instructions, but from his appearance, his man- 
ner, the remarks that he makes in his rulings, and 
generally, from which they infer his opinions in 
respect to the parties and the case. So far as this 
impression of the jury is received while the judge 
confines himself strictly to the performance of the 
duty that is imposed upon him, it is probably un 
ivoidable, and, indeed, a thing to be desired. But 
the examination of witnesses is a more appropri- 
ite function of counsel, and as it 
duty of the judge to enter upon and conduct an 
extended of a and thereby 
put himself in the place of the counsel who should 
perform that duty, the inference which the jury 


examination witness, 


necessarily draw from seeing the court in that 
position must be unfavorable to the person against 
whom the examination proceeds. and it is quite 
likely to result in injustice, instead of bringing 
about a fair and impartial consideration of the case 
by the jury, which is the thing to be sought.” 

The purport of the decision is that the judgment 

reversed because of questions put by the judge 
which were legally objectionable and were duly 
excepted to. All of the appellate justices concur 
in this position, Four of such justices are further 


It may be | 





is no part of the | 





of opinion that the trial judge had exceeded his 
discretionary power of intitiative, which, in itseli, 
would have constituted good ground for a new 
trial. The extract last quoted amounts to the 
recognition of a limited discretionary power o; 
initiative with the assertion of a policy to rigidly 
maintain the limits. We should say that the cases 
are very rare in which “ the administration of jus 
tice requires that the court should enable the jury 
to see what its opinion is as to some disputed ques- 
tion of fact.” Courts are not infrequently re- 
quired to aid and advise the jury in determining 
upon the comparative weight of evidence, and, in 
the words quoted from Lord Bacon, “ to recapitu- 
Hee 
the judge’s own opinion upon a disputed question 
of fact may necessarily, to a certain extent, infer- 
entially appear. But this incidental effeat is to be 
avoided as far as possible, and it would seem that 
only the most peculiar circumstances could cal! 


late, select and collate the material points.” 


for a direct expression of opinion on a question of 
fact. 

Our New York practice fortunately does not ' 
require the trial judge to treat a case merely as a 
duel between counsel. The essential thing is that 
justice be done, and finally done, if possible, be- 
tween the parties. 


To that end a trial judge may 
frequently put valuable questions supplementary to 


those asked by counsel, and even, without assum- 
ing dominant initiative, make original suggestions: 
and we believe it is usually practicable to do this 
without manifesting bias or influencing the jury, 
except in so far as material facts thus brought out 
exert a legitimate influence. 

The the opinion 
treats of unduly influencing a jury 


discussion in above quoted 
where the cir- 
the record. A 


more dangerous illegitimate influence is sometimes 


cumstances affirmatively appear in 


exerted by a contemptuous manner and ironica! 
tones or gestures, which, of course, do not get 
into appeal books.. This is a failing to’be ex- 
pressly guarded against by judges because of the 
unconscious tendency to thus manifest one’s real 
attitude. — N. Y. Law Journal. 


- — 


LAW BOOK WRITTEN BY A WOMAN. 


|" is not often that a law book is written by a 

woman, but a law publishing firm of Chicago 
has recently published a compilation of English 
state trials by Mrs Harris, of 
Washington, which is receiving many commenda- 
tions. Mrs. Harris is not an educated lawyer, but 
is the daughter of a North Carolina planter, who 
braved many dangers and lost heavily because of 
his devotion to the Union during the war. Mrs. 
Harris has written a good deal for magazines and 
newspapers, and had charge of the exhibit of the 
department of justice at the Omaha exposition, in 
which was a bookcase full of valuable old volumes. 
She occupied her leisure time during the exposi- 


Carrie Jenkins 
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tion in reading them, and became convinced that 
if the state trials in Great Britaig from the reign 
of Richard II to that of George MM could be pub- 
lished in handy volumes there would be a demand 
for them. She submitted her plan to the publish- 
ers, who approved it, and the first volume, con- 
taining the trials of Mary Queen of Scots, Sir 
Walter Raleigh and Captain Kidd, the pirate, have 
just been issued. — Chicago Record. 
sAeiiadiamaniiainateatins 


IS ALIMONY A DEBT? 


MVE attempt of Dr. Edward P. Clark, of Utica 

to avoid paying back alimony to his wife, M 
Josephine Clark, of this city, by means of the 
bankrupicy court, has started the lawyers here 
abouts talking, and is likely to have the further 
effect of pricking up the ears of delinquent di- 
vorcees, who are obliged under court decrees to 
contribute to the support of their former wives. 
If Dr. Clark is successful in his efforts to obtain 
a discharge from payment of the $1,100 upon 
which he has defaulted, the bankruptcy court will 
not want for more business of a like nature. 

Dr. Clark’s attorney, J. Frank Rogers, of Utica, 
has a precedent for the present proceedings. 
Robert Mantell, the well-known actor, has just 
been discharged in bankruptcy by the United 
States Court in Chicago, and among the debts 
from which he is relieved is that for the alimony 
which he has failed to pay his wife for several 
The decree awarding alimony to Mrs. 
Mantell has kept the talented Robert continually 
out of this State to avoid arrest for contempt of 
court. Meantime the debt has, of course, ac- 
cumulated. The discharge of Mantell by the bank- 
ruptcy court of this debt does not relieve from 
payment of alimony which is continually coming 
due under the Supreme Court’s decree. 

In the minds of eminent counsel, the Chicago 
bankruptcy court in the Mantell case was wrong, 
and is likely to be reversed if an appeal is taken 
from its order. It is a question whether alimony, 
strictly speaking, is a debt. It is doubtful whether 
the bankruptcy law ever contemplated the dis- 
charge of a man from the support of his wife or 
family. — Syracuse Herald. 


years. 


——— 


LAWS FOR FRENCH AUTOMOBILES. 


AWS regulating the operation of automobiles 
on public highways have recently been 
adopted in France. These provide that the ma- 
chines must be so constructed as not to allow any 
matter to escape which might cause explosions or 
unpleasant smells. They must be built so as not 
to frighten horses. so that nothing will obstruct 
the view of the driver, so that they may be lit up 
after dark, and the handles regulating the machin- 
ery must be so arranged that the driver can work 
them without taking his eyes off the route he is 
following. Every vehicle must be provided with 





two distinct systems of brake, each capable of 
shutting off automatically the force of the motor 
and bringing it under instant control. One at least 
of these systems must act directly on the wheels 
or axles in such a manner as to bring them imme- 
diately to a standstill. All carriages exceeding 
250 pounds in weight must be able to reverse their 
machinery and run backwards. Foreign vehicles 
must be passed by the French authorities before 
they are allowed to run in France. — The Manu 
facturer. 

RESPONSIBILITY OF A COMMON CARRIER 


UDGE ALLEN rendered a decision in the suit 
of the German Fruit Company against the 
Southern California Company to-day 
which has an important bearing upon the question 
of the responsibility of a common carrier. The 
defendant received from plaintiff 300 boxes of 
oranges, consigned to the German Fruit Com- 
pany of Chicago, to be delivered in good order to 
the consignee or owner at said station. The goods 
were sent to Kansas City over the lines of the 
Santa Fé, of which the Southern California Rail- 
way is one, and there were turned over to the 
Chicago and Alton road, which was so negligent 
in the manner of delivering the goods that they 
were lost to the holder of the bill of lading. 

Judge Allen says: “It is insisted upon the part 
of the defendant. in view of the fact that to reach 
this freight station it was necessary to transport 
over the lines of the road above metnioned, the 
liability of defendant was but that of a warehouse- 
man when the goods were once detivered to a 
competent carrier.” Judge Allen dissents from 
such view of the case and says in his opinion that 
the defendant company cannot be relieved from a 
breach of that contract by reason of the fact that 
other agencies which they employed to carry out 
this special contract were derelict in their duty. 
Findings and judgment are ordered for the plain- 
tiff. — Los Angeles Correspondence San Francisco 
Chronicle, June 3. 


Railway 


Legat Rotes. 


Reports from Ashland, Ohio, state that the con- 
dition of Federal Judge Grosscup is considerably 
improved. He is no longer confined to his bed, 
and appears to be in a fair way to complete recov- 
ery. 

Judge Coxe, of the northern district of New 
York, before whom has come, perhaps, more 
bankruptcy cases than before any other judge. 
says that the Bankruptcy Law is working well in 
his district, and that it is a great improvement 
over the law of 1867. 

In the recent case of Aitken v. Lang’s Adm’r, 
it was held by the Court of Appeals of Kentucky 
that a continuing guaranty, revocable at the will 
of the guarantor, is revoked by his death, so that 
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his estate is not liable for the price of goods there- 
after sold upon the faith of the guaranty, though 
without notice of his death. The opinion of the 
Kentucky court forcibly presents the reasons and 
collates the authorities in support of the view it 
takes. 

A quaint letter was received a few days ago from 
the father of a native prisoner in Bhagalpur central 
jail (India). It told the son that the great queen- 
empress’ grandson would visit the jail in the 
month of March, and that on the prince's arrival 
the jail gates would be allowed to stand open for 
iwo minutes only, and that all prisoners who could 
get out at that limited time would be set free. 
The letter advised the son to be near the gate, 
and to find out the exact date of the visit, so as to 
be sure to be among the lucky ones. 
Allahabad. 


— Pioneer, 


The Supreme Court of Michigan has declared 
unconstitutional the statute enacted last winter 
empowering the city of Detroit to buy and operate 
its street railroads. The decision is based on the 
the State to 
engage in works of internal improvement. By 
permitting municipalities to own and operate their 
railroads the court foresees that the State might 
be covered with railways owned and operated by 
municipalities, and the State be enabled to do 
through agencies created by itself what the Con- 
stitution forbids it from doing itself. 


constitutional provision forbidding 


One country in the world, and probably only 
one, gets along with a single policeman; that is 
Iceland. Iceland is peopled by the descendants 
of Vikings, including many famous warriors and 
heroes, but they are so law-abiding that they have 
no need for policemen. The solitary officer, in 
spite of his great responsiility, has a very easy 
time. He is maintained more for ornament and 
The think it 
would not do to have a capital without a police- 
man, and so they keep one. The police force is 
large in one sense. Its member is six feet high. 
broad-shouldered, and handsomely uniformed. 


dignity than for use. Icelanders 


The members of the Blair County (Pa.) Bar 
Association met and agreed to take no case in 
bankruptcy for less than $200. It is reported that 
Robt. E. Doan, of Washington. D. C., went to 
Altoona, and in a few days thereafter filed in the 
United States District Court in Pittsburg seven 
petitions in bankruptcy in behalf of residents of 
Blair county whom he had charged $100 each. It 
is said that Blair county attorneys have not de- 
cided yet whether they will meet Doan’s figures, 
and that to get even with him these attorneys are 
appearing before the referee and objecting to the 
form of his petitions. — Bankruptcy News. 

The United States Circuit Court in Boston, 
Judge Colt. has just made an interesting decision 
under the Trade-mark Law. He has granted a, 
writ of injunction to restrain Joseph Engel, a cigar 





manufacturer in that city, from manufacturing or 
selling ** Wheeling stogies” not actually made in 
Wheeling. Judge Colt holds that stogies bearing 
the name ‘“ Wheeling,” or “ Wheeling stogies,” 
cannot lawfully be manufactured in Boston or 
elsewhere than in Wheeling, W. Va., and sold as 
“Wheeling stogies.”’ If this decision is correct, 
it can be applied to Key West cigars not actually 
made in Key West, and may also affect other 
manufactured articles sold on false representation 
as to the place where they were made. 


Among the orders issued by Gen. George W 
Davis, governor of Porto Rico, are the following: 
That eight hours shall constitute a day’s work, 
but employers and employes can agree on more 
or less than that number; that criminal cases pend- 
ing and incomplete before military commissions 
shall be transferred to civil courts; allowing Span- 
ish lawyers to practice without limitation as to 
time; establishing the writ of habeas corpus except 
as to prisoners subject to United States authority; 
abolishing court physicians and chaplains in jails; 
prohibiting discrimination between American 
gold and silver coin and national bank bills and 
treasury notes, the offending party to be brought 
to trial before a United States provisional court, 
and upon conviction to be subjected to a fine of 
$100. The provisional court is to be made up of 
two American lawyers and two army officers. 


In London the other day the High Chancery 
Court issued a decree forbidding Rev. Francis 
Marshall and other defendants to print copious 
extracts from the revised edition of the Scriptures, 
on the ground that such act was in violation of 
the copyright held by the universities of Oxford 
and Cambridge. The decree makes it impossible 
for any clergyman in England to publish a sermon 
containing extracts from the revised version, with- 
out laying himself liable to an action for infringe- 
ment of copyright. And the curious thing about 
the matter is that there are comparatively few 
newly translated words in the copyrighted version. 
For instance, there are not a score of them in the 
Gospel of Luke, although there are 2,000 altera- 
tions. The decree of this English court is of in- 
terest to American clergymen, as, under the 
International Copyright Act. it would appear that 
they are also liable to proscution if they print ex- 
tracts from the revised version in their sermons.— 
Albany Argus. 


The State of California has a statute giving to 
children a right of action against a parent for abuse 
of parental authority, and providing that. when 
the abuse is established, the child may be freed 
from the dominion of the parent and the duty of 
support and education enforced. In a recent case 
instituted under this statute the Supreme Court of 
California affirmed a judgment in favor of the 
plaintiffs (the children), and among other things 
said: “ We deem it unwise for a father to attempt 





32 


THE ALBANY LAW JOURNAL. 








to control his daughter, of the age of sixteen 
years, with a ‘strap slitted at the ends,’ to say 
nothing of the frying pan and other instruments 
[a teacup, a strap, a cane, an iron hammer, an iron 
stove-poker, etc.], mentioned in the evidence; and 
when such an attempt results in a double failure, 
and the father thereafter seeks, against their will, 
to remove the daughters from the care of a woman 
who able to them, without any 
showing that he has any other place for them, the 
trial court is fully warranted in the conclusion that 
such acts are an abuse of parental authority.” 


seems control 


There has been a_ funny conflict of opinion 
among the district judges in Washington as to 
whether it is crue! to carry a chicken with its head 
down or not. Most peddlers grab fowls by the 
The humane 
society thought the fowls might be carried under 
the arms, and caused the arrest of several ped- 
dlers for transporting chickens with their heads 
pointed toward the Philippines. The offenders, 
however, were discharged by Judge Miller, who 
held that chickens might be carried by the legs in 
the manner without cruelty. Since 
then Judge Miller has died, and Judge Kimball 
has reversed the ruling, holding that chickens 
were constructed to keep their heads over their 
feet, and any reversal of form in this particular is 
necessarily and legally cruel. The result is the 
chief of police has issued an official warning to 
chicken peddlers that the heads-down practice is 
illegal, cruel and obsolete. and will result in fines 
for the offenders. The peddlers threaten to take 
the case and the chickens to the Supreme Court 
ona writ of habeas corpus. — Chicago Tribune. 


legs as a matter of convenience. 


customary 


Thomas Jenkins Semmes, for a long time one of 
the most prominent lawyers of the south, died in 
New Orleans on Friday last. He was born in 
Georgetown, D. C., in 1824, and was graduated 
irom Georgetown College with high honors in 
1842. Afterward he studied law in an office in 
Washington and in Harvard University, where he 
was a classmate of President Hayes. After grad- 
uation he practiced law in Washington until 1850, 
when he went to New Orleans. He became very 
successful at the bar and also in politics, and was 
elected to the legislature of Louisiana, was made 
secretary of the Democratic State committee, and 
was appointed by President Buchanan as United 
States district attorney. In 1860 he was elected 
attorney-general of the State, and was afterward 
elected to the senate of the Confederate States. 
At the end of the war he found that his estate had 
been confiscated, and he had not a cent in the 
world. He borrowed $100 from friends in Wash- 
ington and with this returned to New Orleans and 
started life anew. He again built up a remunera 
tive practice, and became one of the foremost 
lawyers of the south and of the country. He was 
a cousin of Admiral Raphael Semmes of the Con- 
federate cruiser Alabama. is 


= 








English Hotes. 


In the course of his argument before the Vene- 
zuela arbitration commission, Sir Richard Webster 
made a formal protest against the submission as 
evidence of the inferences made, or the opinions 


formed, by the gentlemen who had been em 


ployed to report to the commission appointed by 


the United States government prior to the sign 
ing of the treaty of arbitration. He also referred 
to the fact that one of the arbitrators, Mr. Justice 
Brewer, had the previous 
American commission, but expressed his convic 


been a member of 
tion that a trained lawyer, such as this distin 
guished judge, would be able, and would certainly 
desire, to lay aside any opinions with which he had 
embarked on his task. It is precisely this faculty 
of deciding a question entirely on the facts sub 
mitted to them, without being influenced by in 
formation gained in other ways, which distinguishes 
And 
the law re- 
ports in which judges have frankly admitted that 
their previous opinions or judgments have been 
wrong. — Law Journal (london). 


the judges trained under our legal system. 


many instances could be cited from 


What, asks the St. James’s Gazette, is “ unpro- 
fessional costume?” What is the objection to a 
barrister wearing a white waistcoat in court on 
a hot day? Yet the lord chief justice of Ireland 
the other day fell foul of The MacDermot, Q. C., 
on the ground that a white waistcoat is not pro- 

We think 
within 


fessional costume for counsel in court. 
The his 
rights to stick to his white waistcoat instead of 
hiding it by pinning his gown over it. 


MacDermot would have been 
Nor are we 
quite sure that justice would suffer very seriously 
if counsel, and judges as well, were allowed to 
discard their wigs in hot weather. 

A well-known London solicitor is Mr. Choate’s 
veritable ‘ double,” the token of which is that so 
soon as the ambassador's portraits were circulate’! 
in the illustrated newspapers, his alter ego was 
promptly dubbed by his professional brethren 
* The Honorable Joseph,” and by that cognomen 
has ever since been distinguished. 


a 


INTERNAL REVENUE DECISIONS. 

LEGACY left to a hali-brother is subject to 

legacy tax the same as though it were left to 
a whole brother. 

Where the State law permits estates to be set 
tled without making appraisal, an appraisal made 
by the executor under oath and filed with the col- 
lector will be accepted, unless there is some reason 
for questioning it. 

Tax imposed by section 27, act of June 13, 18 
is held to apply to gross receipts of persons, firms 
or companies owning or controlling any pipe line 
for transporting natural gas. 





